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t is no secret that nearly every merger of any
magnitude in the U.S. today will attract lawsuits
by shareholders complaining about the deal.
Public company transactions valued over $100
million currently result in litigation nearly 95

percent of the time. These lawsuits typically seek to
enjoin the proposed deal, alleging breaches of
fiduciary duty on the part of the target companyʼs
directors with respect to share price, the sales
process and/or disclosures regarding the sale.
Rather than risking an injunction, many targets seek
to settle these cases quickly, often through disclosure-only
settlements—where shareholders receive supplemental
disclosures in proxy filings in exchange for dismissing the lawsuits
and providing defendants with releases from liability. The
shareholdersʼ lawyers also commonly collect fee awards.
Cornerstone Research reports that in 2014 approximately 80
percent of merger lawsuits were resolved through disclosure-only settlements.
Increasingly, however, these disclosure-only settlements are being criticized by
the courts that are asked to approve them, most notably by the Delaware Court of
Chancery.

The Delaware Court of Chanceryʼs mounting distaste for lawsuits on every
merger and disclosure-only settlements was on full display on October 9, 2015,
when Vice Chancellor J. Travis Laster not only rejected a proposed settlement in
In re Aruba Networks, Inc. Stockholder Litigation, but dismissed the plaintiffsʼ case
altogether. The Aruba plaintiffs challenged Hewlett-Packardʼs $2.7 billion
purchase of Aruba Networks alleging price inadequacy. Discovery failed to yield
evidence of price inadequacy, but revealed that a proxy statement may have been
inaccurate concerning the retention of certain Aruba Networks employees. The
parties agreed to a settlement, including proposed attorneysʼ fees of $400,000.
The Court rejected the settlement and fee award, expressing skepticism over
whether plaintiffs had diligently investigated all potential claims within the scope of
the proffered release. Vice Chancellor Laster further found the proposed class
representative inadequate for having consented to the settlement.

Prior to Aruba, the Delaware Court of Chancery had found troubling the
sometimes “intergalactic” breadth of releases granted to defendants in disclosure-
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only settlements. In July, Vice Chancellor Laster
rebuffed another disclosure-only settlement in
Acevedo v. Aeroflex Holding Corporation, noting that
stockholders would receive only “therapeutic relief”
as consideration for granting the defendant
“protection against a vast universe of unknown
unknowns.” In September, Chancellor Andre
Bouchard questioned the breadth of releases in In
re Trulia, Inc. Stockholders Litigation, ordering
supplemental briefing on the subject. That same
month, Vice Chancellor Samuel Glasscock was

similarly critical of disclosure-only settlements in In re Riverbed
Technology Stockholder Litigation, observing that plaintiffs
generally have little actual stake in the outcome, and it is often in
their counselsʼ best financial interest to enter into a quick
settlement for a modest fee. Defendants, on the other hand, have
an interest in “purchasing” a broad release. In Riverbed

Technology, the Court approved the settlement, in part because courts had
previously approved such arrangements, but warned parties not to rely on such
precedent going forward.

The Court of Chanceryʼs recent focus on the “sue on every deal” phenomenon
may alter the status quo. How this exactly changes things, however, remains to be
seen. For example, rather than refraining from suing on nearly every deal,
plaintiffsʼ counsel may elect to pursue such claims in non-Delaware forums in
instances where issuers do not have Delaware forum selection clauses.
Defendants in Delaware or elsewhere may choose to contest plaintiffsʼ applications
for expedited discovery. Or, defendants may move to dismiss in whole or in part, or
simply choose to defend the action on the merits at a preliminary injunction
hearing. Stockholdersʼ counsel may be forced to accept reduced fee awards,
though this may also require defendants to accept more narrow releases. In all
events, it appears that change is afoot in merger litigation.

Chris McGrath and Howard Privette are partners and Chris Ramos is an
associate in the Costa Mesa office of Paul Hastings LLP, where they focus their
practice on shareholder litigation, including litigation arising from mergers and
acquisitions.  For additional information, please call 714.668.6200 or visit
www.paulhastings.com.
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